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1 SIE H da James Turnbul of Currie Qt 1.8 En ET 
WAITE deccalt Dani/ Maria . huun Spouſe to the deceaſt Sir fans M. Lurg of Vagrie had 
ing had no Children, and there heing two Funds at her Dilgoſaig,game! , The halfof 

the Houſhold Pleniſhing that ſhould happen. to pertam to Sir Games the Time of his 

Deceaſe, and alſo an Adjudication obtained in the Name of Fehr Adam one ot your 
Lordſhips Macers, tor the Behoof of the ſaid Dam Marin Aiman, con form to his Back- bond: 
bf fome:Houſes:in the Town of | Edinburgh; Dam Marion Aiman with Conſent of Sir James, did 
tiſpone; both theſe Funds to her Neice Elizabeth Aiman, Spouſe to Turnbul of Currie ; but wich 
this expreſs Proviſion, That the ſaid Babe Aiman ſhould be bound to pay 1000 Merke to 
the Merchants Maiden Haſpial, and two other ſmall Legacies, extending to 30 Merks to two 
ber Frrends, to which Baillie Gray has now Right.  _ ww: £ 4 
Alter this Dam Marion A kman having died before Sir James her Husband, he did make . 4 

an ales, eee eee eee eee d Plenithing, and did obtain her 
Piſcharge in Ano 1711, which is granted with Conſent of her Husband, and bears, that they 
had received a certain Sum of Money in Satisfaction of the Houſhold Pleniſhing : But as to 
the other Fund, namely, The Houſes contain'd in the above-mentioned Adjudication, the 
Diſponee has done nothing tor recovering Payment of che Sums that were due upon that Se- 
purity, nor made any Account, either to the Hoſpital or Baillie Gray. = | | 

There being now a great many. Years paſt fince Sir . James M*Lurg died, at whoſe Death 
Dam Marion Aikman his Wife s Diſponee, were to have Right to the half of rhe Houthold Ple- 
mining, and the Diſponee having done nothing to recover Payment of the Sums contain'd in 
the Adjudication, the Hoſpital and Baillie Gray have brought an Action againſt the Heir and 
Repreſentatives of the Lady Currie the Diſponee, for Payment of the Legacy of tooo Merks 
to the Hoſpita!, and the other two ſmall Legacies to which Baillie Gray has Right. | 7 

The Defender did not deny the paſſive Titles, but alledged, that the Legacies were only pay- 
able at the firſt Term of Mhitſunday, or Martinmaſs next, and immediately ſubſequent to the 
Recovery of the Sums of Money, principal Annualrent and Expences contain'd in, and due by 
the Decreet of Adjudication above-mentioned, and that this being the Term ot Payment ex- 
preſly mentioned and condeicended upon in the Deed itſelf, and no Payment as yet recovered 
of the Sums in the ſaid Adjudication, the Nefender was not liable. | | 

It was anſwered for che Purſuers, That this Term of Payment reſpe&ed only the Caſe, when 
the Legacies ſhould be demanded out of the Sums contain'd in the Adjudication, which it 
mult be owned, was the Fund that the Diſponer had neareſt in View; but it happening, that 
the Diſponees have got Payment of the other Fund, namely, The value of the half of the 
Houſhold Pleniſhing the Defender is liable, and this is one ot the Points to be reported to 
your Lrdſhips by the Lord Pancaitland Ordinary. | | 
For your Lordſhips further Underſtanding of the Caſe, you will be pleaſed to be informed; 
That Dam Marion Aikman had burdened botk the Subjects in the moſt expreſs Terms, 
with the Payment of theſe Legacies ; and the Lord Ordinary has found, That the Legacies pur- 
ſued for, do effect both the deceaſt Dam Marion Aikman the Donor's Moveables, aud the F ums in 
the Adjudication, which the Defenders have never, nor could not reclaim againſt, becauſe both the Subjects 
e diſponed with that Burden, and the Diſpoſition is granted with a reſolutive Clauſe in the 
Wilt anxious Manner, that the Subjects are diſponed by the Granter, and are to be accepted 

dy the Receiver, with the Burden of the ſaid Legacies, and no otherways ; ſo that, it the Diſ- 
ponee refuſe the Payment of the Legacies, ſhe had no Right to the Subjects diſponed, and 
_ indeed there can be no Queſtion, but the Legacies were a Burden upon both the 
dubjeas. | | | 

This being the Caſe, that both the Subjects diſponed, are affected with theſe Burdens, then 
ter the Delay of ſo many Years ſince the Death of Sir James M*Larg, the Purſuers humbly 
pprehend, they are well intitled to make their Demand out of anv of the Subjects, the Diſponee 
aving been ſo negligent to proſecute the Sums conzain'd in the Adjudication. | | 
| Suppoſing the Caſe were, That the Tenements contain'd in the Adjudication were burnt, or 
at the Adjudger was excluded by other Creditors (which the Purſuers at the ſame Time 
lope is not the Caſe ) but upon the Suppoſition, that it were ſo, yet, if the other Subject diſ- 
ned be affected, as che Diſpoſition expreſly bears, and the Lord Ordinary has found, and in 
hich our Party has acquieſced, without any reclaiming theſe ſeveral Months paſt, the Diſ- 
mee muſt be liable, if ſhe did intromet with the Moveables, which is well vouched by the 
licharge produced. ; | 5 


* 


The 


The Defendet fays, That Aill tho both the Subjedhs be affefled, yet the Payment is ſuperctaded, n 
HI Paythent is recovered of the Sums contain d in the 3 a : 5 1 4 as 
As to which, the Lords will be pleaſed to obſerve; That the Suriis in the Adjudication, were 
the Fund that the Diſponer had immediately in her Eye, ſo ſoon as theſe were recovered, the 
Legacies were to be paid, at leaſt, were to be paid ſo ſoon as they were recovered after het 
Death, whereas the half of the Moveables and Houſtiold Pleniſhing did pertain to the Diſponer 
Dam Mario Aikman and her Executors, only upon the Death of Sir James M. Larg her Hus- 
band, ſo that the Fund of the Houſhold Pleniſhing was in a remotter View than the Sums in 
the Adjudication, which did pertain to her in her own Lifetime, and to her Heirs; even be- 
fore Sir James s Death; her Intention appears evidently to have been, that theſe Legacies were 
to be paid out of that to which ſhe was firſt intitled to, even before the Deceaſe of herHusbang. 

It would have been a Hardſhip to have butdened the Diſponee with the Payment of the Le- 
gacies before either of the Subjects was either recovered, or intrometted with-by the Diſponer ; 
and as the Sums in the Adjudication was the firſt in View, the Term of Payment is made after 
the Sums therein contain d, are recovered. bs. e It 

But then, if your Lordſhips conſider, that both the Funds diſponed; art burdened with the 


Payment of the Legacies, it muſt neceſſarily follow, that the Term of Payment mentioned in 
the cg roy muſt only reſpe& the Caſe, where the Payment was claimed out of the Sums 
djudication; for then indeed the Purſuers can never demand che Payment out of that 


in the 
F und, till the H/h:itſunday or Martinmaſs, after the Diſponee has recovered it; but when Pays 
men: is demanded out of the other Fund, the Moveables or the Price of them, that Term of 


Payment mentioned in the Diſpoſition cannot be obtruded, becauſe the Legacies are a Burden 


chat affect both the Funds, and ſo when either of them are recovered, the Legacies are due, for 

Burdens are to be paid in the firſt Place, and out of the firſt and readieſt; 7 
Suppoſing the Caſe were, as has been ſaid, That the Houſes by ſome Fatality had been burnt, 

or that Dam Marion Aikman's Adjudication had been excluded by preferable Rights, ſo that 


her Adjudicaticn could not have drawn a Sixpence out of the Subject, yet; it the other Subject 


was burdened, the Legacy is due: 


It is in vain to evade this plain Conſequence, by pretending, that the Term of Payment is | 
Hot come, for that is the ſame Thing upon the Matter, as to refuſe that both the Subjects are 
burdened, for what does it advantage the Legators, that both the Funds are affected, if yet 
notwithſtanding one of them not being recovered, the Diſpcnee ſhall be liberate and free * 
from Payment of the Legacies, that is indeed to ſay, that both the Funds are burdened, ard 


8 * 


yet one of them is only burdened, which is ſo abſurd and contradictory, that it will never af- 7 
foord an Exception to the Defenders, the Term of Payment mentioned in the Diſpofition, can 


be no otherways explained, but applying it to the particular Fund to which it relates; that is, 


the Sums contain d in the Adjudication, other ways the Thing that the Diſponer did moſt anxi- | 
oufly provide for, that both the Funds ſhould be burdened, and that the Difponee ſhould have 
no Right to either of theſe Funds, without being ſubjected to the Payment of the Legacies; * 


would be overturned. 


It is a certain Rule in the Interpretation of Writes, that they muſt be fo explained, as to | 
fubſiſt and be effectual Deeds: Now, if this was to be a ſubſiſting Deed, only upon being ſub- * 


ject to the Payment of the Legacies, how, can the Diſpcnee pretend to intromet with any of 
the Funds, without exonering himſelf of the Burden ? | | 

There is alſo another juſt and received Rule in Queſtions, concerning the Will and Intention 
of the Granter of a Deed, that plus valet quod agitur quam quod fimulaze concipitur, tho per incurian 


of the Writer a Term of Payment is here a little louſely mentioned, without limiting it to the | 
particular Fund that it naturally has a Reſpect to; yet it is evident from the Thing itſelf, how- * 
ever indiſtinctly the Write is conceived, that this Term of Payment muſt only regard and con- 


cern the Caſe, when Payment is demanded out of the Sums in the Adjudication, otherways as 


has been laid, the Burdens which the Granter intended, ſhould affect both the Funds, would 


only afte& one of thera. 


Betore the Purſuer conclude this Argument, he muſt notice to your Lordſhips, That it makes | 
the Defenders Plea very unfavourable upon the Term of Payment, that after ſo long a Time 
paſt ſince the Death of Dam Marion Aiman, he has not recovered Payment of the Sums in the 


| Adjudication, nor does not ſhow, that he was excluded by others, the Diſcharge which the 
Diſponce gave to Sir James M Lurg, ſhows, that ſhe was dead before the 1711, and during all 
that Time, there appears nothing to have been done towards the recovering ot this Fund; ſo 


that ſuppoſing the Caſe to have been much leſs favourable than it is, and that only one of the 


Funds had been burdened with the Payment of the Legacies, the Diſponee would have been 
liable ex dolo, or at leaſt, ex lata culpa, eſpecially in a Queſtion concerning a pious Donation. 


There is another Point to be reported to your Lordſhips, which ariſes from a Proof, that 
had been led concerning the value of Sir James M'*Lurg's Houſhold Pleniſhing. The Lord Or- 
dinary had found, That the Legacies did affect both the Funds diſponed, but before Anſwer, whether the * 
Defender was liable before he received Payment of the Sums conrain d in the Adjudication, he did allow * | 


Proof to be adduced, what the value of the Pl-uiſhing at. 


There is a Diſcharge produced, wherein the Lady Currie and her Husband, acknowledge the 
Receipt of a certain Sum of Money they had received from Sir James M*Lurg, as the value of 
the half of the Pleniſhing which pertained to Sir James's Lady and her Executors; but then 
thi Sum received is conceal'd' and fuppreſt, therefore it was, that the Proof was allowed before 
Ai er, for clearing up what that Sum was; it is true, that the Lady Currie and her 1 — 

| . might 
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might have tranſacted their Claims with Sir James for a leſſer Sum, than the true value of th 

half of the ſaid Houſhold Pleniſhing, becauſe Sir James had the Uſe df it during his own Life 
after his Lady's deceaſe, the Purſuers were indeed informed by Perſons;that were preſent at the 
Tranſaction who are now Dead, that the Sum Sir James gave tor the half of the ſaid Moveäbles, 
and for the Parapharnalia, was L. 500 Kerl. Altho the Proof does not clear thi Sum Sir James 
payed, yet it does ſhow what the value ot the ſaid Houſhold Pleniſhing was, at the Time 
of Sir J7amess Death, which was more material to be known in the preſent Queſtion, then 
what Sir James tranſacted the ſaid Ci- r {ur tne value Gf the ſaid Pleniſhing at Sir James s Death 
being one of the Funds, gut of which the Legacies were to be 1 +", 

The Witneſſes add uced are only two; but the Perſons who mult have known beſt of all what 
the value of this Pleniſhing was, the Perſons who both by the Diſpoſition of Law, and Sir 
James's Settlement had the Right to theſe Moveables. | 1 

The firſt is the Teſtimony of James Milu, who ſays, That the Jaid Moveables did extend to abort 
L. 200 Sterl. This makes out that the Fund of the Moveables was ſufficient to pay the Legacies; 
which Ammount only to L. 1000 Scots; and the Purſuers believe the Witnels meant no more 
in ſaying, that the ſaid Moveables were worth above L. 200 Kerl. Tlien that there was a ſaf- 
ficient Fund to pay theſe Legacies out of the ſaid Moveables, not that he did not think them 
of a far greater value, 1 3 | 8 | 

The other Witneſs is James Adam, Son of the ſaid Ihn Adam, who alſo wrote the above: 


ys recited Diſcharge, and who ſays in his Oath, That he knew Sir James had two very well furniſhed 
of Houſes, one in Edinburgh, and the other at Vogrie ; that the Houſe in Edinburgh, was Extraorginarly 
len; well furziſhed, with all Kind of Furniture and Plate, and that his Houſe in the Country was indif- 
for terently well furniſhed, but not fo well as that in Edinburgh, and that when he. removed his 
| Family from the one Houle to the other, be uſed to bring his Silver Plate alongſt with him; 
nt, however he knows nothing about the Sum, that Sir James gave at granting of the Diſcharge, 
lac | ſo ſecret was the Matter keept, that even the Writer of the iſcharge, did not know u hat was 
ect the Sum that was payed. Go „ 
The very Condition of the Perſons themſelves gives Evidence, that the Furniture and Move- 
tis | ables of their Houſe muſt have exceeded L. 200 Sterl. And the Opulency ot their Fortune ſo 
are | nottourly known, does well ſuppoſe this: . Bur then the Teſtimonies being joined with the No- 
yet toriety of the Fact, does make up a ſufficient Proof. The firſt Witneſs lays, the a ee 
res were well worth above L. 200 Sterl. Which ſhews that, he had no doubt, the half far exceeded 
nd the value of the Legacies; and the other Witneſs, tho he from a certain Scrupeleofity, that hb 
a- would not mention any value, becauſe he did not know the preciſe value of the ſaid Moveables, 
can the Goods having been equally divided betwixt him and James Milu, without any Appreti- 
is, ation, has not mentioned any preciſe Sum as the worth of them, yet he gives very 5 
* Evidence, that the ſaid Moveables muſt have far exceeded the ſaid 200 J. Sterl. Mentionec 
zVe | by the firſt Witneſs above, which he reckoned = value of the Moveables to be, for the id 
ies, Witneſs ſays, that Sir James had t⁰ very well furniſhed Houſes, and no Body can ſuppoſe, but. 
236 that the Furnicure of each of theſe well furniſhed Houſes, pertaining to a Man ot Sir Janes 
to M Lurgis Condition, was well worth, at leaſt 100 J. Sterl. 2do, He ſays, That the Houſe 
1b- in Edinburgh was Extraordinarly well furniſhed, this would import that it was even beyond his 
| of Ci ndition, tor the Word Extraordinarly muſt imply, that it was Furniture beyond what Men 
"6 of his Condition uſually have. 3 10, He ſays it was furniſhed with all king of Houſhold Furniture 
on and Plate, which conjoined with the Word Extraordinary, mult convince every Body, that it 
an Vas a very richly furniſhed Houſe in all Kinds of Houſhoſd Furniture, and Silver Plate. 
the It is needleſs to make further Obſervations upon theſe Teſtimonies, the Thing it ſelf ſpeaks 
hl it out, that Sir James M*Lurg's Houſes in Town and Country could not be leſs worth than T. 
un- 200 Sterl. And the Teſtimonies of the Witneſſes have ſufficiently confirmed it, the one in ſo 
45 many expreſs Words, and the other by Circumſtances and Qualifications, that are more ſtrong 
uld and convincing, than the very Words themſelves. | & = a 5 
"oh And the Circumſtances of concealing the Price and value received from Sir James M*Lurg 
kes is not to be forgot, the Granters of the Diſcharge ought to have conſidered, that the Move- 
me YF ables, which they had diſcharged, were a Fund committed to their Truſt tor Payment of theſe 
he Y Legacies, and therefore ought to have acted in a plain and open Manner, and narrated the 
the Sum they truly received, the ſuppreſſing ot it was not agreeable to their Truſt, and preſumes 
7 ſtrongly againſt them, that the half of the Sum received exceeded the Legacies they were 
0 dened with. | Rp 3 * 1 | 1 
the 3 the whole of this Matter, your Lordſhips will ſee, that the Diſponecs have been far 
een from acting their Part in executing the will of the Donor, ſhe died above twenty Years agoe, 
and nothing is done for Recovery of the ums contain d in the Adjudication, that the Term of 
at pa; ment mentioned in the Deed can only reſpect the Caſe, that Payment were demanded out 
r. of that Fund which indeed was the Subject of Payment, the Donor had immediately in her 
the Eye, the other Fund of the Moveables not being to be touched, till both ſhe and Sir James were 
wa © dead, and eventually it happened that Sir James lurvived her a conſiderable Time, but both 
4 the Subjects being burdened with the Payment of the Legacies in as ſtrict Terms as can be. 
the deviſed, tis plain that the Intromiſſion with any of them did Subject the Diſponee, if ſo be 
of either of them was of value equal to the Lngacies, which it is hoped, your Lordſhips upon 
en Y peruſing of the Proof, as well as from the Notoriety of the Thing, will be fully ſatisfied of, 
e Þ fipecially in this Caſe, where the Diſponee has ſuppreſt the Extent of the Sums received, 
nd hi Reſpect whereef &c: | CH.” BINNING. 


